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INSTRUCTIONS FOR CONTESTING TENTATIVE RULING IN DEPARTMENT 21 

 

The tentative ruling will become the ruling of the Court unless by 4:00PM of the Court day 

preceding the hearing, notice is given of an intent to argue the matter. Counsel or self-

represented parties must call Department 21 to request argument and must specify, in detail, 

what provision(s) of the tentative ruling they intend to argue and why. Counsel or self-

represented parties requesting argument must advise all other counsel and self-represented 

parties by no later than 4:00PM of their decision to argue, and of the issues to be argued. Failure 

to timely advise the Court and counsel or self-represented parties will preclude any party from 

arguing the matter. (Pursuant to Local Rule 3.43(2).) 

 

ALL APPEARANCES TO ARGUE WILL BE IN PERSON OR BY COURTCALL 

PROVIDED THAT PROPER NOTIFICATION IS RECEIVED BY THE DEPARTMENT AS 

PER ABOVE. 

 

The Court has no ability to effectively conduct hybrid hearings where some appear by Zoom 

while others appear in person. If all parties agree to appear by Zoom, call the department before 

4:00PM on the day preceding the hearing for authorization to use the Zoom link below. You will 

likely be called at the end of the calendar. 

https://www.zoomgov.com/j/1612560320?pwd=QnE0Tk42MFc1VEQwZXFiN2tzVGgvUT09 

 

 Law & Motion 

 
   

    

1. 9:00 AM CASE NUMBER:  MSC20-02307 
CASE NAME:  MCNEAL VS LIBERTY MUTUAL GROUP 
 HEARING ON DEMURRER TO:  THIRD AMENDED COMPLAINT  
FILED BY: PRATT, KURITA JAMISON 
*TENTATIVE RULING:* 
 
The Court has reviewed the Declaration of Robert M. Wells regarding this demurrer as well as the 
Declaration of Linton McNeal regarding the meet and confer. The Court continues the hearing on this 
motion to 9:00 a.m. on January 11, 2023 so that the parties can meet and confer in person or by 
telephone, including Plaintiff’s limited scope attorney Barry D. Ammon. Counsel is to file a 
supplemental meet and confer declaration indicating compliance with this order by January 4, 2023. 
 

 

  

https://www.zoomgov.com/j/1612560320?pwd=QnE0Tk42MFc1VEQwZXFiN2tzVGgvUT09
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2. 9:00 AM CASE NUMBER:  MSC20-02515 
CASE NAME:  WHITE VS JOHN MUIR HEALTH 
 HEARING ON SUMMARY MOTION    
FILED BY: JOHN MUIR HEALTH, A CALIFORNIA NONPROFIT CORPORATION 
*TENTATIVE RULING:* 
 
This is a slip and fall negligence case. The basic facts are not disputed. Plaintiff Dr. Neal White (“Dr. 
White”) was performing patient rounds in the Cardiovascular Intensive Care Unit (“CVICU”) at John 
Muir Health in Concord when he slipped and fell on a wet floor near the nurses’ station. In a 
complaint filed in December 2020, Dr. White alleges causes of action for negligence and premises 
liability. 

The Court has before it a motion for summary judgment (“MSJ”) brought by defendant John Muir 
Health (“John Muir”). The MSJ makes a single argument: that even assuming the facts are as alleged 
by Dr. White, John Muir did not owe Dr. White a duty to prevent the particular injuries suffered here, 
and as a result, summary judgment is warranted. Dr. White opposes. 

Legal Standards 

Summary Judgment 

John Muir contends that it is entitled to summary judgment under section 437c(o)(1) of the Code of 
Civil Procedure (“CCP”), because Dr. White cannot establish one or more elements of the negligence 
and premises liability causes of action. Section 437c(p)(2) supplies the applicable standard here. It 
says: 

A defendant or cross-defendant has met his or her burden of showing that a cause of 
action has no merit if the party has shown that one or more elements of the cause of 
action, even if not separately pleaded, cannot be established, or that there is a 
complete defense to the cause of action. Once the defendant or cross-defendant has 
met that burden, the burden shifts to the plaintiff or cross-complainant to show that 
a triable issue of one or more material facts exists as to the cause of action … The 
plaintiff or cross-complainant shall not rely upon the allegations or denials of its 
pleadings to show that a triable issue of material fact exists but, instead, shall set 
forth the specific facts showing that a triable issue of material fact exists. 

As the party moving for summary judgment, John Muir has the burden of persuasion to show there is 
no triable issue of material fact and thus it is entitled to judgment as a matter of law. (Aguilar v. 
Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.) Only if John Muir successfully meets this burden 
does the burden shift to Dr. White to make a prima facie showing of the existence of a triable issue of 
material fact. (Id.; see also Chern v. Bank of America (1976) 15 Cal.3d 866, 873.) 

In ruling on the MSJ, the Court is mindful that it may not grant summary judgment based on 
inferences reasonably deducible from the evidence, if those inferences are contradicted by other 
inferences or evidence. (CCP § 437c(c).) Further, the Court may not weigh Dr. White’s evidence 
against John Muir’s evidence as though it were the trier of fact. (Aguilar, supra, 25 Cal.4th at p. 856.) 
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The Court must “nevertheless determine what any evidence or inference could show or imply to a 
reasonable trier of fact.” (Id.; emphasis in original.)  The Court must draw all reasonable inferences 
from the evidence in the light most favorable to the opposing party. (Id. at p. 843.) Put another way, 
the Court must “consider what inferences favoring the opposing party a fact finder could reasonably 
draw from the evidence.” (Binder v. Aetna Life Ins. Co. (1999) 75 Cal.App.4th 832, 839.) 

Analysis 

While the complaint here alleges two causes of action (for premises liability and negligence), 
premises liability is a species of negligence and both causes of action require Dr. White to prove the 
same basic elements: duty, breach, injury, and causation. (CACI 1000; Brooks v. Eugene Burger Mgmt. 
Corp. (1989) 215 Cal.App.3d 1611, 1619; Hall v. Aurora Loan Services, LLC (2013) 215 Cal.App.4th 
1134, 1139.) 

John Muir asks the Court to determine, as a matter of law, that it did not owe Dr. White a legal duty 
in this case. It is well-settled that determining if a legal duty exists in the context of a negligence case 
is a question of law. (E.g., Greif v. Sanin (2022) 74 Cal.App.5th 412, 427.) “The concept of duty is 
simply a shorthand way of expressing whether the plaintiff’s interests are entitled to protection 
against the defendant’s conduct.” (Id. at p. 426.) If the Court determines that there was no legal duty 
here, then the MSJ must be granted, as that determination would be a complete defense to both 
causes of action in this case. (Brooks, supra, 215 Cal.App.3d at pp. 1619-1620.)   

The basis of John Muir’s contention that it did not owe Dr. White a legal duty to prevent the harm he 
suffered is that the wet floor was open and obvious. 

In the first instance, “whether a duty should be imposed on a defendant depends on a variety of 
policy considerations, known as the Rowland factors.” (Jacobs v. Coldwell Banker Residential 
Brokerage Co. (2017) 14 Cal.App.5th 438, 446.) One of these factors is “the foreseeability of harm to 
the plaintiff.” (Id.) The Second District Court of Appeal summarized the open and obvious defense 
well in Jacobs: 

Foreseeability of harm is typically absent when a dangerous condition is open and 
obvious. Generally, if a danger is so obvious that a person could reasonably be 
expected to see it, the condition itself serves as a warning, and the landowner is 
under no further duty to remedy or warn of the condition. In that situation, owners 
and possessors of land are entitled to assume others will perceive the obvious and 
take action to avoid the dangerous condition. 

(Jacobs, supra, 14 Cal.App.5th at p. 447; citations and quotation marks omitted.) 

Also relevant is CACI 1004, which is the jury instruction relevant to the open and obvious defense. It 
says, as relevant here: 

If an unsafe condition of the property is so obvious that a person could reasonably be 
expected to observe it, then John Muir did not have to warn others about the 
dangerous condition. 

However, John Muir must still use reasonable care to protect against the risk of harm 
if it is foreseeable that the condition may cause injury to someone who because of 
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necessity encounters the condition. 

Thus, the Court considers there are two questions it might need to address before it can decide the 
MSJ.  

First, was the wet floor in this case so obvious that Dr. White could reasonably be expected to 
observe it? To grant the MSJ, the Court would need to find that there is no triable issue of fact on this 
question, and that the wet floor was so obvious that Dr. White could reasonably be expected to 
observe it. It is crucial here to note—as John Muir observes in its reply brief—that the standard is not 
whether Dr. White subjectively observed the wet floor. It is whether a reasonable person in Dr. 
White’s position could have been expected to observe the wet floor. (Jacobs, supra; CACI 1004, 
supra.) 

Second, did necessity require Dr. White to encounter the wet floor? (See Martinez v. Chippewa 
Enterprises, Inc. (2004) 121 Cal.App.4th 1179, 1184 [obviousness of condition does not necessarily 
excuse the potential duty of a landowner, not simply to warn of the condition but to rectify it].) To 
grant the MSJ, the Court would need to find that there is no triable issue of fact on this question, and 
that necessity did not require Dr. White to encounter the wet floor. 

Obviousness of the Wet Floor 

John Muir says that the wet floor was so obvious that Dr. White should have observed it and as a 
result, it did not owe him a duty in this case. Supporting this assertion, John Muir points to its 
separate statement of undisputed material facts (“SSUMF”), nos. 4 through 7. The Court examines 
these. 

Fact no. 4 says that at the time of his fall, Dr. White observed that the nurses’ station in the CVICU 
was being mopped. 

Fact no. 5 says that at the time of his fall, Dr. White observed that the person mopping the nurses’ 
station in the CVICU was “slopping the floor with a wet mop.” 

Fact no. 6 says that at the time of his fall, Dr. White observed that the floor at the nurses’ station in 
the CVICU was “sloppy wet with visibly pooling water.” 

Fact no. 7 says that “a wet floor may be slippery.” 

Fact no. 4 is disputed. Dr. White points to pages 36 through 39 and 59 of his deposition testimony and 
paragraph 5 of his declaration to support the existence of a dispute. 

Dr. White was asked about what he saw before he fell: 

Q. Before you fell, did you notice any mopping going on? 

A. No. 

Q. Before you fell that date, did you notice any of those yellow caution signs being 
visible? 

A. No. 

Q. As you approached the entry to the nursing station, did you see anyone mopping 
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in the nursing station? 

A. No. 

(Dr. White Depo. 38:1-6; 39:21-24.) 

Dr. White described the fall as follows: 

So I was walking down the hall … And immediately all at once I was falling. I seen [sic] 
water on the floor, and I see a housekeeper there with a wet mop just slopping 
everything … And I fell, and everything happened all at once. I was on the ground 
seeing water and everything. 

(Dr. White Depo. 44:22-45:15.) 

Dr. White testified further: 

Q. Did you see the housekeeping person before you fell? 

A. No. 

(Dr. White Depo. 59:6-8.) 

It was pointed out that Dr. White previously had described the event as “I went flying and fell.” Dr. 
White was then asked to describe how he “went from walking to flying,” and he testified: 

It all happened very quickly. I came around the corner. I was going down, saw the wet 
floor as I was going down. It—it all was like one big event. 

(Dr. White Depo. 59:9-16.) 

Paragraph 5 of Dr. White’s Declaration says that to access the nurses’ station, he had to make a turn 
around a blind corner created by a pillar. He says that as he came around the corner, he immediately 
slipped and started falling, and did not see any person mopping the floor in the nurses’ station before 
he lost his balance and fell. He says that he did not see any water on the floor before he slipped and 
fell, and that he “had no chance to see anyone mopping or water on the floor” before he fell because 
he “slipped immediately after turning around the pillar that created a blind corner into the nurses’ 
station.” (Dr. White Dec. ¶ 5.) 

Fact no. 5 is disputed. Dr. White points to the same passages of his deposition testimony and the 
same paragraph of his declaration to support the existence of a dispute. 

Fact no. 6 also is disputed. Dr. White points to the same evidence to support the existence of a 
dispute. 

Fact no. 7 is “disputed,” but no evidence is cited to support the existence of a dispute. In addition, 
objections are made on the grounds that “wet” and “slippery” are vague and ambiguous, and that 
there is no foundation for the use of the words “wet” and/or “slippery.” 

The Court considers that whether a condition is hidden or obvious is generally a question of fact for 
the trier of fact. (See CACI 1004; Chance v. Lawry’s Inc. (1962) 58 Cal.2d 368, 373-384; Davis v. City of 
Pasadena (1996) 42 Cal.App.4th 701, 704 [whether a condition is dangerous is ordinarily a question of 
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fact, which may be resolved as a question of law only if reasonable minds can come to but one 
conclusion]; Beauchamp v. Los Gatos Golf Course (1969) 273 Cal.App.2d 20, 34; Balkwill v. City of 
Stockton (1942) 50 Cal.App.2d 661, 667 [“when the evidence is so conflicting that different 
conclusions may reasonably be drawn regarding the dangerous character of the defects … the 
determination of such questions should be left to the jury”], abrograted by statute on another ground 
as stated in Brown v. Poway Unified School Dist. (1993) 4 Cal.4th 820, 831.)  

Dr. White’s deposition and declaration testimony is more than sufficient to create a triable issue of 
material fact on the question of when a reasonable person in Dr. White’s position could be expected 
to have observed the conditions in the nurses’ station. He testified at length that he did not see the 
wet floor before he fell, because it was around a blind corner created by a pillar. A condition—like a 
wet floor—cannot be open and obvious to a reasonable person if it is hidden around a blind corner. A 
person cannot be reasonably expected to see around a blind corner. At a minimum, there is a triable 
issue of material fact concerning what Dr. White observed, when he observed it, and what was 
reasonable for him to observe and when. 

Given the above, it is unnecessary for the Court to address the necessity of Dr. White’s walking 
through the nurses’ station, and so the Court expressly declines to address that issue at this juncture.  

Evidentiary Matters 

John Muir asks the Court to take judicial notice of two things. First, the complaint in this matter. 
Second, the proposition that “a wet floor may be slippery.” 

The RFJN as to the complaint is denied as superfluous. The complaint is part of the Court’s file and is 
already before the Court in the context of this proceeding.  

As to the factual proposition “a wet floor may be slippery,” the RFJN is likewise denied. It is not 
relevant. (Aquila v. Super. Ct. (2007) 148 Cal.App.4th 556, 569 [judicial notice is limited to relevant 
matters].) The Court’s ruling is not based on the proposition that a wet floor is slippery (or not 
slippery). The Court’s ruling is based on the existence of a triable issue of fact as to whether the 
condition—the wet floor in the nurses’ station—was open and obvious. That is, whether a reasonable 
person in Dr. White’s position would have observed the wet floor such that the wet floor itself served 
as a warning and accordingly John Muir had no further duty to provide any sort of warning. (See 
Jacobs, supra, 14 Cal.App.5th at p. 447.) 

As for the evidentiary objections, the Court need only rule on those objections that are material to 
the disposition of the MSJ. Objections that the Court does not rule on at this stage are preserved. 
(CCP § 437c(q).) John Muir objects extensively to the material proffered by Dr. White’s expert. That 
material and those objections were not material to the Court’s disposition of the MSJ, and so the 
Court declines to rule on them.  

John Muir also objects to paragraph 5 of Dr. White’s declaration, saying that the statement contained 
in his declaration contradicts his earlier deposition testimony, citing page 44 of his deposition 
transcript.  

In his declaration, Dr. White says: “In order to access the nurses’ station … I had to make a left turn 
around a blind corner created by a pillar … As I came around the corner and turned into the nurses’ 
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station on January 30, 2020, I immediately slipped and started falling … I slipped immediately after 
turning around the pillar that created a blind corner into the nurses’ station.” (Dr. White Dec. ¶ 5.) 

In his deposition, Dr. White said “I was walking down the hall. I turned left beyond that white pillar 
and entry into the nurse’s station area. And immediately all at once I was falling.” (Dr. White Depo. 
44:22-25.)  

The Court does not find that Dr. White’s declaration contradicts his deposition testimony. They 
appear more or less consistent; but John Muir is free to put the passages side by side for a jury and 
argue that one or the other should be given more or less weight based on purported inconsistencies, 
and/or to use either or both for impeachment purposes. In any event, for purposes of ruling on the 
MSJ currently before the Court, the objection is overruled. 

Conclusion and Order 

In discussing the open and obvious defense, Jacobs speaks of “the condition itself” serving as a 
warning. The “condition itself” could not have warned a reasonable person in Dr. White’s position if a 
blind corner would have prevented a reasonable person in Dr. White’s position from observing the 
condition itself (i.e., the wet floor) in time to avoid it. The Court has examined the opposition 
materials and finds that there is a triable issue of material fact concerning what Dr. White observed, 
when he observed it, and what was reasonable for him to observe and when. 

The MSJ is denied. Dr. White shall prepare an appropriate form of order, circulate it amongst counsel 
for approval as to form, and then present it to the Court for signature and entry. 

 
 

  
    

3. 9:00 AM CASE NUMBER:  MSC21-00945 
CASE NAME:  SANCHEZ VS CHAVEZ 
 *HEARING ON MOTION IN RE:  CONTINUED RE MOTION FOR ORDER IMPOSING TERMINATING 
SANCTIONS AGAINST ERICK CHAVEZ FOR FAILURE TO OBEY ORDER  
FILED BY:  
*TENTATIVE RULING:* 
 
Parties to appear. 
 

 

  
    

4. 9:00 AM CASE NUMBER:  MSC21-02065 
CASE NAME:  FIELDS VS WINCO FOODS, LLC 
 *HEARING ON MOTION IN RE:  TO BE RELIEVED AS COUNSEL  
FILED BY: FIELDS, SHEILA 
*TENTATIVE RULING:* 
 
The motion is once again denied for failing to file proof of service of the hearing date. 
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5. 9:00 AM CASE NUMBER:  N22-1600 
CASE NAME:  PETITION OF: JANE YOON 
 HEARING ON PETITION IN RE:  APP FOR ORDER FOR SALE OF DWELLING  
FILED BY: YOON, JANE 
*TENTATIVE RULING:* 
 
The petition is denied. Petitioner has failed to meet her burden of proof. 
 
The central issue of the value of the home remains unsatisfied. Respondent gives his appraisal of $1.8 
million while petitioner cites Zillow for values of $2.1 million in the petition and $2.3million in the 
reply. No reliable evidence of value has been submitted by petitioner. 
 
Petitioner failed to provide records from the County tax assessor so the Court does not know what 
indebtedness exists on the property and which of the two co-owners owes the indebtedness. It is also 
unclear if the co-owners are married or not. A homestead exemption should apply but the amount 
related to respondent’s share is unclear. Petitioner’s assessment of the value after sale also fails to 
account for the costs of sale. Overall, the petition is a cursory and unsupported attempt to force the 
sale of two people’s home. More is required. 
 
If petitioner suspects a violation of the UVTA, a complaint for such a violation should be pursued. It is 
not appropriate to consider such claims in this action. 
 

 

  
    

6. 9:00 AM CASE NUMBER:  N22-1774 
CASE NAME:  ANGELO DEMMA VS. NORCAL POOL CONSTRUCTION, INC. DBA SOUTH BAY GUNITE, 
INC. 
 HEARING ON PETITION IN RE:  RELEASE OF PROPERTY FROM LIEN FILED BY ANGELO PHILLIP 
DEMMA  
FILED BY:  
*TENTATIVE RULING:* 
 
Petition granted. Norcal’s lien on the property is released pursuant to Civil Code section 8460. 
 

 

  

 


